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Article Info ABSTRACT

Article Type: One of the alternative methods for judicial dispute resolution is «arbitration» (Da-
vari), which has also been accepted in Iranian legal regulations. This institution

Research Article pursues objectives such as facilitating the resolution of conflicts by eliminating the

formal litigation process, maintaining confidentiality, reducing costs, and accelerat-
ing the achievement of results. Regardless of the necessity to evaluate the success
of this institution in achieving its goals, the jurisprudential (Figh) legitimacy of this
institution requires examination; because the settlement of hostility and the issuance
of a verdict in a binding manner (as exists in arbitration regulations) possesses spe-

Article hlStOFy: cific criteria and conditions in the Islamic Shari‘ah (both in terms of the action and
the agent), and it must be seen whether Imami jurisprudence (Figh-i Imamiyah) con-

Received 2025/04/15 siders the institution of arbitration to be legitimate. If so, what are the foundations
of the legitimacy of arbitration and its conditions? In this regard, various views ex-

Accepted 2025/07/06 ist. Some have compared arbitration to «Arbitral Justice» (Qada’ al-Tahkim), since
recourse to both occurs at the option of the parties and in a non-binding manner,

yet ultimately the arbitrator issues a binding verdict. Conversely, some believe that

arbitration is a type of compromise (Musalahah) and is alien to judgment (Qada’),

deriving its binding nature from the contract of peace (Sulh). Another perspective is

a hybrid character for arbitration; because the arbitrator issues a verdict like a judge,

Keywords: but since they are appointed by the mutual consent of the parties, the arbitratons
verdict is ultimately not unlike a peace agreement between the parties, as if the par-

Arbitrator, ties have waived their right to protest through mutual consent. It must be determined
R K which of these views is correct and can justify the legitimacy of arbitration. The
Arbitration, investigation in this research is conducted via a descriptive-analytical and Ijtihadi
Judge Of Ta hkl_m method, and the tools for data collection are library sources, websites, and internet
R - databases. The findings indicate that arbitration, under current regulations, neither
(Qadl_l It ahklm) ’ corresponds to Qada’ al-Tahkim nor can it be a compromise; because the judge in
A ppointed Judge TahkTm has conditions in Figh that have been completely ignored in the arbitration
— - . - law, and compromise is also based on the consent of the parties, whereas what is
(Qa'dl_l Mansub) ’ understood from custom (‘Urf) as well as legal regulations of arbitration is the is-
Compromlse suance of a binding ruling by the arbitrator after adjudication between the parties,
(Mu sdla ha h)) and fundamentally, the arbitrator does not conclude a peace contract. Furthermore,

. the argument for a hybrid status is impossible, because there is no capability for
Iranian Leg al aggregation between a judicial verdict and mutual consent in peace. It seems that the
System, solution is to recognize at least the conditions of the judge of Tahkim as necessary
for the arbitrator and the arbitration institution; otherwise, arbitration is valid solely
for the parties who have waived their right of recourse to the court by accepting the
arbitrator, and it is ineffective regarding third parties and the heirs of the parties from
a situational (Wad‘T) perspective. This matter clarifies the necessity of amending
arbitration laws and adapting them to correct regulations.
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